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I 　Introduction
 The main promoters for developing tort law in Japan have been pollution and traffic accidents. More than 200 pollution cases have come before court, including the so-called four major pollution litigations
. More than 5,000 lawsuits for damage caused by traffic accidents are filed in the district courts every year. Although environmental liability and traffic accidents are entirely different types of torts, they have one common feature. That is the heavy economic burden on the defendants. In environmental cases, the defendant companies must bear heavy liability, once they are held liable. Even a large company may find it difficult to compensate all the damages, as was the case in the Minamata Disease litigation
. In traffic accident cases, the amount of damages is small, compared to environmental cases, and most of the damages are covered by insurance. But still, the defendants are mostly individuals who do not have rich financial resources, and insurance does not always cover all the damages.
 The general trend of tort law has been to protect the injured. But, on the other hand, the heavy burden on the defendant has influenced the courts to reconsider the allocation of damages between the defendant and the plaintiff. In short, the Japanese courts are trying to achieve 'equitable allocation of damages' by mitigating the liability of the defendant. I shall call this idea 'proportional damage sharing'. This trend was already apparent in the1970s in the lower courts.
 In 1988, the Supreme Court acknowledged this trend in a case of predisposition, and in 1992 another Supreme Court decision fortified this line
. (p.210) In the lower courts, the same trend is taking a more radical form in the area of causation, and in the area of contract law a new tendency can be seen changing the traditional contract rules.
 In this article, I will first explain the general trend of the Japanese courts to mitigate the damages in tort by expanding the use of comparative negligence and probabilistic causation. Second, I will analyze the background of the 'damage sharing' idea. Third, I will refer to the phenomenon of the influence of tort law on contract law. And finally, I will try to evaluate the meaning of this trend for the future development of the law.

2 Damage Sharing in Tort Law
(1) Comparative Negligence
(a) I shall start with the damage sharing idea in Japanese tort law. Reducing the damage claim of the injured person by considering his negligence is called "kashitu-sosai (set-off of faults)" in Japanese, which is probably the translation of' "Kulpakompensation"
, But I would like to use the word 'comparative negligence'. This doctrine is recognized in almost every country, and therefore the doctrine itself may not be of interest. But the way and the extent to which it is applied is not the same in each country. In general, the Japanese courts apply this doctrine very widely compared to other countries. Comparative negligence is one of the favorite tools used in Japanese courts to achieve 'equity'. The purpose of the comparative negligence is said to be the 'equitable allocation of damages'. The origin of the comparative negligence doctrine in Japan is not clear. But the drafter of the Old Civil Code of Japan, Gustav Boissonade, who came from France to Japan in 1873 to help modernize the Japanese legal system, adopted the idea of proportional reduction of the damage claim into the Old Civil Code of 1890
, which was probably suggested by the French case-law of that time. Although this code was not enacted, the idea of comparative negligence survived in the present Civil Code as article 418
. (p.211) It is interesting that Japanese lawyers thought this idea very natural to their legal sense and equity conception, so that there was no opposition to comparative negligence. It is also worth mentioning that the Japanese Old Civil Code of 1890 was a very early example of a legislation in the world adopting proportional reduction of damage claims. There were only a few forerunners, such as the Austrian General Civil Code (ABGB) at that time.
(b) Not only was the idea of a proportional reduction of damages welcomed by the Japanese courts, but also its meaning was widely interpreted and its application expanded. I will explain this by giving three examples.
 First, when the injured person is an infant, there is some theoretical difficulty in applying comparative negligence, because the act, for example, of a six-year-old infant cannot be characterized as negligent. But the court sets the criteria of the comparative 'negligence' lower than would be required to make the infant liable as a defendant. In other words, the criteria for negligence and that of comparative negligence are different. Some countries, like Germany, are known to apply the same criteria irrespective of whether the infant was a tortfeasor or a victim. But the Japanese courts do not follow this approach. An act of a six-year-old infant is already considered as a factor in comparative negligence, although he cannot be liable in tort. Some courts do not even set the age requirement for comparative negligence. The infant's claim is thus easily reduced by comparative negligence in Japan.
 Second, another doctrine which expands the application of comparative negligence is the so-called 'negligence on the side of the injured party'. For example, when an infant suddenly crosses the road and is hit by a car, his claim against the driver will be reduced by considering the negligence of his parents who should have taken better care of their child. This doctrine is supported almost unanimously by the Japanese courts and scholars
. 
The same solution is also to be found in some other countries
.
But this problem requires a more careful analysis. The child in this case is injured by the negligence of both the driver and the parents. The conclusion that the negligence of the parents is calculated as comparative negligence means that the injured child bears the responsibility of his parents. The Japanese court justifies this by referring to the idea of 'equitable allocation of damage'. But it is not easy to explain why it is equitable, because a child cannot be responsible for the negligence of his or her parents. Behind this Japanese doctrine lies a traditional concept which tends to regard the family as a group or an entity
.
 (p212) 
The doctrine of the 'negligence on the side of the injured party' has recently expanded its field of application. The Supreme Court of Japan has applied the doctrine to the negligence of the husband of an injured wife
. The wife who was in the car driven by her husband was injured in a car crash with another car. Her husband's negligence was equal to that of the other driver. The wife filed suit for compensation against the driver of the other car. But the Supreme Court reduced her claim by considering the fault of her husband. Here again, the negligence of a family member was calculated as comparative negligence. The Supreme Court added another argument to its justification, namely that it is reasonable to avoid circular reimbursement (if the wife has a full claim against the driver of the other car, the driver who paid full compensation to the wife will have the right of reimbursement against the husband). But this is not convincing. There is strong criticism among the scholars against such expansion of this doctrine. Personally, I do not think that just living together as husband and wife justifies the negligence of the husband to be imputed to the wife, or vice versa.
Third, Japanese courts apply comparative negligence by analogy to the so-called predisposition cases. It was already a major trend among the lower courts in the 1970s to 
consider the victim's predisposition as a factor for reducing his compensation. Recently two decisions of the Supreme Court have acknowledged this trend
. Predisposition is usually categorized into two types. Mental predisposition (mental weakness) and physical 
predisposition(physical weakness). Although there is some opposition among legal scholars, courts allow both types of predisposition to be considered as a factor for reducing damages. In my opinion, only predisposition which can be imputed to the victim can be a factor for reducing the damage claim. From this aspect it is reasonable to distinguish between mental and physical predisposition. Mental predisposition usually contributes to enlarge consequential damages, and is sometimes possible to be imputed to the victim. Physical predisposition, on the other hand, usually contributes to the occurrence of the injury itself, and it is difficult to blame the victim for his/her weak body
. Reducing damages by considering the predisposition is especially unreasonable where the liability is covered by insurance, such as in traffic accident cases.

(2) Proportionality in Causation
 I have pointed out the major trend of Japanese tort law using comparative negligence in a wide area for the purpose of allocating damages proportionally. It is not only at the level of negligence that proportionality plays an important role in (p 213)Japanese tort law, but also the concept of causation is thought to require proportionality.
 Already in the 1960s such an idea was introduced almost simultaneously by Judge Kurata 
and by Prof. Nomura
. Their theories are based on different ideas but the core theory that the causation can in fact be proportional was the same. I will not go into details, but it should be mentioned that both have greatly influenced court practice. 

What I am going to discuss now is the causation based on statistics in the Minamata Disease Case.In the series of the Minamata Disease litigations, the Tokyo District Court and the Osaka District Court have recently rendered landmark judgments. Both acknowledged almost the same idea of probabilistic causation in a mass tort case. Because I have already referred to the Tokyo District Court case in an article elsewhere
, I shall here only touch on the latter case.
 The decision of the Osaka District Court, November 7, 1994
was one of the many court 
decisions in the Minamata disease litigations. The whole Minamata dispute is very complicated, but it can be classified into three stages.
 In the first Minamata litigation, each plaintiff had clear symptoms of mercury poisoning. 
Therefore, once the cause of the Minamata Disease was traced to the mercury included in the drainage of the defendant's factory, the whole causation was easily proved. The defendant did not deny that these plaintiffs had symptoms of mercury poisoning.
 In the second Minamata Disease litigation, the plaintiffs had less clear symptoms of the disease. It was said at the time of the first Minamata disease litigation that three typical symptoms are necessary to diagnose the Minamata disease. But the court in the second litigation relaxed these requirements and gave compensation to the patients who did not show the typical symptoms. But there still remained a number of patients who did not even show these relaxed criteria of symptoms. How to handle these patients was the problem of the third stage of the Minamata dispute. For these patients, the probability of having the Minamata disease did not reach the standard of high probability. High probability is the standard of proof used to determine facts in civil cases, and is said to be equivalent to about 70 to 80 % of certainty. Therefore, according to this standard the plaintiffs whose probability was only 50%, 40% or 30%,, etc., were not able to get compensation.
 Facing this problem the Osaka District Court adopted the new doctrine of probabilistic causation. First, the court calculated the damages of a hypothetical victim (p214) whose probability of being a Minamata Disease patient is highly probable. Such a patient could be rendered the full amount of damages, which in this case was 20 Million Yen (ca. 200,000 dollars). Then the court classified the plaintiffs into four groups according to the degree of probability. Their probability was 40%, 30%, 20% and 15%. This was clearly below the standard of proof which required high probability. But the court awarded damages to these plaintiffs, hereby reducing the hypothetical amount according to the percentage of probability. So the first group with 40% probability were awarded 8 million yen (that is 20 million yen multiplied by 0.4). The second group 6 million yen (20 million yen x 0.3), and so on. The Osaka District Court justified probabilistic causation by reference to the characteristics of mass tort, which creates a large number of victims in a single tort, and the statistics tell us that there would be victims showing different probabilities, from high probability to low probability in a continuous curve. The court stressed that this is different in a tort case where a single victim is confronted with a single tortfeasor, and tried to limit the use of probabilistic causation to mass tort cases. But this will have a great influence on other types of tort.

3 Background Analysis of Proportionality
 I shall now move on to the background of the proportional damage sharing idea. Although the proportional way of thinking can also be seen in other countries, this idea touches the very root of the Japanese way of thinking. It also relates to the problem of what is thought to be a legal rule in Japanese society.
(1) Equity of Damage Sharing
 First of all, I will try to explain why it is thought to be equitable in Japan to reduce damages by applying comparative negligence in such a wide area. If each party had contributed to cause damage by their negligence, then the proportion of damages between the parties is just like applying the fault principle equally to both parties. And there will be little objection to this. But, as already explained, this is not always the case. The Japanese courts have expanded the doctrine and applied it to cases where there was no negligence on behalf of the victim as in the case of predisposition. It is therefore difficult to explain this phenomenon from the standpoint of corrective justice.In my opinion, the expansion of comparative negligence and thus the proportional damage sharing idea in tort liability can be explained better by the phenomenon of the 'dilution of fault concept'. What I mean by the 'dilution of fault concept' is as follows. Let us assume that there was a balance between the fault concept and liability for the damage at the beginning. It sometimes happens that a borderline case comes before the court. According to the existing standard of fault it would be difficult to acknowledge negligence, but the court, considering all the circumstances, thinks it equitable to give some protection to the victim. The court faces the dilemma of (p215) whether to change the standard of fault and give full protection or reject protection according to the existing criteria. However, there is a third alternative. The court relaxes the criteria of fault, but keeps the balance with precedents by reducing the damage claim proportionally. Thus in a case where there is no difficulty in acknowledging fault, full protection will be given, but if fault is recognized only by the relaxed criteria, only a partial protection is given to the victim. Thus the 'dilution of fault concept' requires reduction of damages. This is in substance proportionalizing the concept of fault, which was traditionally an all or nothing concept.

(2) 'Entrance Control' or 'Outcome Control'
 The feature of Japanese law just discussed above leads to another characteristic of Japanese law, which I would like to explain as 'outcome control' in contrast to 'entrance control'. The system of law consists of a set of prerequisites and their corresponding legal consequences or outcomes. The courts control both the prerequisites and the outcomes. But how rigidly the courts control these legal elements is probably different in each country. The Japanese courts tend to relax the control at the entrance, and to exercise more careful and elaborate control at the level of the outcomes. Expansion of comparative negligence can be explained from this point of view. At the level of the prerequisites of liability, that is fault, the courts have only two alternatives: either to admit the existence of fault or to deny it. At the level of the outcome, courts can, by using comparative negligence and other tools like the doctrine of remoteness of damage, give appropriate protection to the parties. Expansion of comparative negligence therefore means relaxing the control at the level of the prerequisite of fault and shifting the control to the level of the outcome. This is one of the fundamental features of Japanese law, not only in the area of tort law but also in contract law. For example, compared to Anglo-American contract law, the rules concerning the formation of a contract - such as offer and acceptance - are scarcely at issue in the Japanese courts. One of the explanations for this difference is that the rules concerning the formation of a contract in Anglo-American law are very rigid, while the Japanese rules are very relaxed. The court controls the contract not at the level of formation but rather at the level of the outcome, such as the interpretation of the contract or the question of remedies, etc.

(3) Situation-Related Justice and the Discretionary Power of the Judge
 Proportional liability is closely related to the situation-related way of thinking. Proportional liability requires all the circumstances to be considered when determining the liability of the tortfeasor. Fault of both parties and other circumstances are taken into consideration.This leads to the necessity of discretion on the part of the judge. For example, evaluation of the predisposition of the injured party would be impossible without a (p216) discretionary power of the judges. It is almost impossible to say why a certain predisposition is 40% and not 50 or 60%. To show this characteristic of Japanese Law, I shall borrow a passage from J.H. Wigmore's book 'Law and Justice in Tokugawa Japan' which was quoted by Guntram Rahn in his excellent article
. It says: 'The chief characteristic of the Japanese justice, as distinguished from our own, may be said to be this tendency to consider all the circumstances of individual cases, to confide the relaxation of principles to judicial discretion, to balance the benefits and advantages of a given course, not for all time in a fixed rule, but anew in each instance - in short, to make justice personal, not impersonal."


4 Influence of the Tort Law Approach on Contract Law
 Flexibility in tort law is now influencing other areas of law, such as contract and property law. But here I shall only discuss the relation between tort and contract law. I want to examine the phenomenon which I call the 'approximation of tort and contract law’. In short, it is the influence of the tort law approach on contract law. Flexibility in contract law, which I shall explain below, is only one example of my thesis. To illustrate my thesis, I shall start with an example which suggests a general tendency of the influence of tort law, and then discuss the more specific problem of proportionality in contract law.
(1) Approximation of Tort and Contract Law
 This can be illustrated by the changes of the criteria of remoteness of damage in contract law. The drafters of the Japanese Civil Code clearly believed that the extent of damage in tort and contract should differ. For contract, the Civil Code adopted the English rule of Hadley v. Baxendale
, which uses the tool of foreseeability to determine the extent of damage (article 416)
. But for the damage in tort, this article was not to be applied. In tort the scope of damage should not be restricted by foreseeability - the victims of tort should be given greater protection. At first, courts followed this principle of the drafters. One of the leading decisions of the Supreme Court said: 'the extent of damage in tort is to be determined only by considering the (p217) cause-in-fact and the probability of the occurrence of the damage (the foreseeability is not to be considered).' 
But the different criteria to determine the extent of damage in tort and contract caused discomfort among the legal scholars. They emphasized that there is no reasonable ground why the extent of damage should be different in tort and contract, rather, they should be explained by the same theory (the influence of German law is also obvious). In 1926 the Supreme Court changed its position and applied article 416 to a tort case. At first sight this seems to be the opposite of what I want to prove, namely an example of the influence of contract law on tort law. But in my opinion it was the opposite. It was the tort law that influenced contract law. It was as follows. 

Before this decision of 1926, the Supreme Court rendered another important decision in 1918
. It was a sales contract case and the main issue was the extent of damage caused by the breach of contract by the seller. A sales contract for matches was concluded between the parties on the day on which the First World War began. Because of the sharp rise in the price of the raw materials of matches (phosphorus) , the seller was not able to perform his obligation at the agreed price. The buyer therefore brought suit against the seller in breach of contract, calculating the damages based on the rising market. The issue was whether the damages calculated on the basis of the higher price were special damages which required foreseeability under article 416, and if so, at which moment foreseeability was to be required. The Supreme Court held that they were special damages (this may be problematic, but I shall not discuss it now), and as for the foreseeability, the court held that it was the time of the non-performance of the obligation which was important - namely the time after the outbreak of the war - and not the time of the formation of the contract.To justify this conclusion the Supreme Court emphasized the avoidability (of the damage) by the seller who had the knowledge of the special damage at the time of performance. He could have avoided the special damage, if he had only chosen to perform his obligation. This logic resembles that of tort liability. Non-performance by the obligor (seller) is considered to be a tort. I do not wish to over-emphasize the resemblance of tort and contract liability in Japan, but one thing is clear. The Supreme Court did not rely on the specific feature of the contract, the agreement of the parties and the contemplation of the conceivable advantages and risks of the contract. In my view, if the seller knew the special risk of his obligation, he would have agreed to enter into the contract only at a higher price. To hold the seller liable for the special risk which was not known to him at the time of the formation of the contract will deprive him of the chance to charge more for his obligation
 (p218) Thus article 416, which was originally meant for contract, was interpreted in a way which enables this article to be applied to tort cases. The decision of the Supreme Court of 1926, which applied article 416 to tort, was therefore an expected consequence.

(2) Proportionality in Contract Law
 Once the nature of contract and tort liability tended to converge, it was easy for the doctrines of tort law to flow into contract law. Proportionality in tort law was one of them. It changed the traditional contract doctrines. I shall illustrate this with two examples. First, the idea of the flexible allocation of damages ex post became so popular in contract law that the basic idea in contract that risk and damages are allocated by agreement ex ante suffered modification. One of the main differences between tort and contract is that, in the field of contract, the party can agree ex ante on the rule of how and to what extent the parties bear the risk. Once agreed, it forms the basis of the contract and therefore it cannot be altered unilaterally.
 Now if, in fact, the parties had carefully agreed on the risk allocation, courts must be careful about applying comparative negligence in contract cases. Because a reduction of damages by comparative negligence is, in a sense, modification of the agreed risk allocation. This became an issue for the question of liquidated damages. That is: can the court reduce liquidated damages if there was negligence on the part of the obligee (creditor)? Stipulated damages in the Japanese Civil Code are like the clause penale in the French Code Civil which, in general, prohibits the judge to change the amount of stipulated damages
. But the courts have developed several methods to control stipulated damages, especially when the amount seemed unreasonable to the courts. First, the courts reduce the amount of stipulated damages when the agreed amount so greatly exceeds the actual damage that the imbalance between the two can be characterized as contrary to public order. Second, the stipulated damages for the total non-performance can be reduced, when the obligor (debtor) has partly performed his obligation. Third, courts also reduced the amount by using comparative negligence. This third method is somewhat problematic. The drafters of the Japanese Civil Code were clearly of the opinion that a reduction by comparative negligence is not allowed for stipulated damages. That is, I believe, also the position under French law. The logic behind this position is as follows: If the court cannot increase damages on grounds of gross negligence on the part of the obligor (debtor), then it would be fair to deny a reduction of the stipulated amount even though there was negligence on the part of the obligee (creditor). The negligence on the part of the obligee or obligor has already been considered, to some extent, in the agreement of stipulated damages. (p 219) Nonetheless, Japanese courts have not hesitated to reduce liquidated damages on the basis of comparative negligence.
Another example of proportionality in contract law is the use of comparative negligence to reduce the claim for specific performance. A recent case of the Tokyo District Court is of interest in this context
. A woman, the plaintiff, deposited her money in the defendant bank. When depositing her money, the plaintiff did not use her own name, but for tax reasons used the name of her house servant. There is a tax advantage when the depositor is above a certain age. The servant was above this age and was eligible for tax advantages. 
The house servant, who knew that her name was being used went to the bank and applied to change the seal used on the deposit contract. In Japan the depositor registers his or her seal which will be used when withdrawing the deposited money. We call it "inkan" a small cylinder-like personal seal made of ivory, wood or plastic with one's family name engraved on one end. Its function is similar to that of a signature. In this case, the depositor who used the name other servant had also made a seal in which her servant's name was engraved. But the servant, knowing that her name was being used, went to the bank and said she had lost her seal and wanted to register a new one. Using this new seal, the servant received the money from the bank. If the bank was bona fide in paying the deposit to the 'quasi-possessor of the claim', the payment is valid and the plaintiff, the real depositor, will lose her claim. However, the bank was held to be negligent. Thus the depositor still had her claim against the bank. But the court held that the plaintiff was also negligent for using the name of her servant and reduced her claim for specific performance, repayment of the deposit, by 30 percent.
 This may be a good example of how the courts are inclined to apply the idea of proportional damage sharing in contract.

5 Conclusion: Evaluation of the Japanese Solution
 Japanese tort and contract law are moving towards a greater flexibility. It is very difficult to evaluate this trend. It also relates to the nature of legal norms, as I mentioned earlier. The drawback of flexibility is clear. The more flexible the rule becomes, the more it loses its character as a norm. A legal norm in a traditional sense provides criteria which determine whether an act is prohibited or allowed. Predictability is an essential element of a norm. And this kind of norm is supported by sanction or enforcement. Flexibility therefore means unpredictability, which, in a traditional sense, undermines the legal protection of the citizens. 

But I think there are also some advantages to flexible norms which should not be overlooked. (p220) The substantive meaning of a flexible norm is that it can adapt itself to a rapidly changing society. In a rapidly changing society, the traditional type of legal norms or rules has its limits. Either we have to change the legal rules by legislation whenever we think that the law has not kept up with the changes in society, or we must change the meaning of the existing law by interpretation. Japan has followed the second path. It is amazing how little we have changed the main part of the Civil Code in a hundred years. Of course there is some important legislation in the field of civil law, such as the Product Liability Act of 1994. But as we were drafting the new Product Liability Act, one of the typical reactions of the judges was that the legislation was not necessary - because judges can achieve the same result by interpreting the existing law.
 Flexibility lies not only in the words of the provision, but even more importantly in the way we interpret the law. The so-called Interest-balancing method of interpretation' is the prevailing method of statutory interpretation in Japan[25]. Although it resembles the 'Interessenjunsprudenz''' or 'Wertungsjurisprudenz" in Germany, in reality it is more flexible, more like the "Freirechtsschule". For example, in contrast to the German theory, the intention of the legislator has never played an important role in the statutory interpretation in Japan. Interest-balancing makes it possible for judges to consider elements that were excluded in the traditional interpretation theory. It compares the legal 
consequences of several possible interpretations and chooses the one that makes sense in the situation. This method may seem too subjective, but if we find a proper way of controlling this method, it may be used for a new type of justification in a society of rapid changes and value pluralism. The method of interpretation provides good clues to understanding Japanese Law, but I am afraid I have to postpone this interesting topic for another occasion.
 What I have discussed in this article has been the influence of proportional damage sharing in tort and contract law. This results from a breakdown of the all-or-nothing concepts in these areas. Not only in tort but also in contract law, proportionality will play an important role in the future - even though we must be aware of its potential risks.

(Hondius ed., Modern Trends in Tort Law, 1999 Kluwer Law International)
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